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SUMMARY

Charter’s response offers no exculpatory evideand,merely attempts to shift blame
and obfuscate the core issue. Based on the fultdawow before the Commission, it is clear that
Charter had more than sufficient control over igity to carry Northwest programming to have
been able to either avoid the blackout, or to diéfleng enough to comply with its regulatory
obligations. Charter instead chose to deprive amess of programming they continue to pay
for, without notice, and in direct violation of tld®mmission’s rules.

Charter also fails to offer any persuasive defarigbeir Broadcast TV Surcharge.
Charter asserts that it is legal on the basisitlga cost pass through, yet simultaneously igsis
it cannot be reduced as it does not actually reflexcosts Charter incurs for broadcast
programming. The only things that are clear abcdr€r’'s Broadcast TV Surcharge are, first,
that its separate itemization on Charter’s billa i\golation of the Commission’s billing rules.
Second, having represented that it is a “pass-tirorather than something else, it is obligated
to live with the consequences of that represemtatiod refund the amounts it saved by dropping
the broadcast channels. It can always increaes saibuld it desire to do so, but it must do that
in accordance with FCC rules.

For the reasons outlined below, and based on timplete record now before the
Commission, the underlying Petitions should be @ full, sufficient penalties and
forfeitures assessed against Charter as are necés@msure these violations of the

Commission’s rules do not become standard praaie refunds ordered paid to subscribers.
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The Cities of Yuma, Arizona; El Centro, Californarescent City, California; and the
Town of Jackson, Wyoming (“Cities”) submit this Refo the Opposition filed by Charter
Communications Inc. (“Charter”) in the above-capéd proceedingsCharter’s Opposition
misstates the underlying facts of the dispute,faitsl to justify its misconduct. The Commission

should grant the underlying Petitions in full.

! Opposition to Petitions for Declaratory Ruling,f@tement Order, and Further Religf,re
Charter Communications IN€SR-8955-Z, CSR 8956-Z, MB Docket Nos. 18-91, 18-10
(Apr. 26, 2018) (“Charter Opposition”).



CHARTER CHOSE A DELIBERATE COURSE OF ACTION THAT RE FLECTS
NO EFFORT TO COMPLY WITH ITS REGULATORY OBLIGATIONS

A. Charter’'s Conduct Is Not Excused By Ongoing Negotizons.

Charter repeatedly insists that it should not dé teeaccount for failing to provide the
notice required under FCC rules, largely on thastidmst the existence of ongoing negotiations
excuses that failure. To a large degree, thattafdased on a mischaracterization of the record,
or a sleight of hand. For example, Charter charaets the Brady Declaration as suggesting
Charter providedho written offers until after the agreement had exhir@he Brady Declaration
does not suggest this, however — it expresslystatd Charter did not put its January 17th offer
in writing until after the agreement’s expiratidrCharter does confirm that it put no agreement
in writing between November 20, 2017, and Febr2ar3018 — a critical period of more than
two months under Charter’s own timelifie.

More importantly, Charter’s actions in “negotiati@annot justify its failure to provide
notice. Charter should have provided notice oéxgected termination of carriage to
subscribers potentially as early as January 1, 2tfailed to do so, and by its own account did
not reach out to Northwest again until January204,8 — the same day it began planning to
protect its interests (but not think of its custoshen the event of a blackout. Charter again

waited two weeks, having made no written offer fyrnow, more than two months, before

2 Charter Opposition at 5.

% Declaration of Brian Brady, Chief Executive Officélorthwest Broadcasting, Inc. at | 3
(“Brady Declaration”) (“Approximately two weeks lzee the expiration of the Contract, Charter
gave Northwest an oral contract proposal, but @nalitl not put its proposal in writing until
4:00pm Eastern time on February 2, 2018, two déigs the existing agreement had expired.”)

* Charter Opposition at 5; Declaration of Adam Wisits Senior Vice President of
Programming Acquisition, Charter Communications,lat 1 5, 7, 11 (“Weinstein
Declaration”) (stating that Charter sent writtenogmsals to Northwest on October 25 and
November 20, 2017, and not again until Februai2028.) .



seeking its first extension just eight hours bethieedeal expired. These are the actions of an
entity prioritizing negotiating leverage over ather obligations, and expecting the Commission
now to endorse the fact that its actions left coglis holding the bag.

B. Charter Rejected Extensions and Fails to Acknowledgthe Conditions It
Attached to Extensions It Offered.

Charter suggests it never turned down an extermdfen but evidence in the record
shows otherwise. According to emails submitted bar@er and corroborated by Jon Rand, Chief
Operating Officer of Northwest Broadcasting, “Cleantvas offered an extension first through
midnight [on February 2], then through 5pm tomorr@aturday February 3rd.Charter omits
this inconvenient fact from its narrati%¢dence, when Charter says it received only a “seven
hour extension on February 2” without acknowledgimaf it also received a subsequent
extension offer into the next dayt is avoiding the obvious: it was Charter thallgulithe plug
here. Specifically, “Weinstein rejected [the exienghrough Saturday, February 3, at 5 p.m.]
and at approximately 4:55 p.m. terminated our cadlking clear that Charter was taking down
the Northwest stations in five minutésCharter had opportunities to keep the signal ftanfor
more than a day beyond the eventual blackout tomechose not to accept such extensions, or

to seek further extensions.

® Charter Opposition Attachment A at 1 (email fromrtiwest to Charter, Feb. 2, 2018, 5:14
p.m.);see alsdeclaration of Jon Rand, Chief Operating Officeortiwest Broadcasting, Inc.,
at 1 9 (“Rand Declaration”) (“...during a telephor@ngersation with Weinstein between 4:30
and 5 p.m. on February 2, 2018, | offered [...] tteex until 5 p.m. on Saturday, February 3,
2018.”)

® CompareCharter Opposition Exhibit A at 1 (email dated/285:14pmwith Charter
Opposition at 6.

’ Charter Opposition at 15.
8 Rand Declaration at { 9.



Charter argues that its offer of a multi-day exienso last through the Super Bowl on
February 4 is essentially exculpatory. That offfer only represented an abrupt departure from
the day-to-day extensions Charter had originalpppsed? it also came with conditions which
Charter fails to mention. Specifically, in makitigat offer, “Weinstein told [Rand] [...] that if
the parties had not concluded the Retransmissios&u Negotiation by February 5 at 5 p.m.,
Charter would not agree to any further extensidh3his corroborates the Brady Declaration,
which noted that Charter indicated it would “piiétNorthwest stations covered by the
Contract” from its cable system on February 5o the extent Charter was willing to provide the
three-day extension upon which the bulk of its deéerests, it was tied to a guarantee of a
blackout under conditions where it could not pdgsiomply with its regulatory obligations.
Charter unequivocally demonstrated control ovepttagramming carriage here, and a
deliberate choice to forego regulatory compliamcéior of a blackout?® Northwest, in
contrast, has stated unequivocally that it “wadinglto grant Charter further extensions to carry
the channels”® and that “[a]t no time did Northwest threaten tithiwold consent to further
extensions within the Day-to-Day Framework, nor M@rthwest ever have any intention to do

s0.”* As the Brady Declaration notes, Charter did rmsk“for a 30-day extension at any point

® SeeRand Declaration at 1 9-1$ke alsdPetition for Declaratory Ruling, Enforcement Order,
and Further Reliein re Charter Communication®€SR-8955-Z, MB Docket No. 18-91, at 5-6
(2018) (“Yuma et al Petition”).

10 Rand Declaration at 8.
1 Brady Declaration at { 4.

12t is striking that Charter not only chose to spta website to blame the blackout on
Northwest about two weeks before the scheduled-aimn; it also cancelled advertising on
Northwest stations at about the same time, buhditling to comply with its notice obligations.
Seen. 30infra.

B1d. at 5.
14 Rand Declaration at 9.



in the negotiations*® Charter does not dispute this, and the recordatsfinumerous other
missed opportunities in which Charter could hawedto mitigate the harm and confusion its
decision to drop Northwest’s channels caused. KElyehere is that the decision to drop the
stations was Charter’s decision, not the decisfddasthwest. Charter’s conduct cannot excuse
the failure to provide notice.

C. Charter’'s After-the-Fact Remediation Actions Are Irrelevant.

Charter argues that its violation of the Commissiaules should be excused because it
took subsequent actions to minimize consumer h@hm.commercial viability of any particular
post hoc contract offer is immaterial here. Whattara in this case is that Charter had control of
the circumstances leading to the blackout, buedeatib give notice. The “mitigation,” such as it
was, does not somehow excuse violation of rules tlk@ Commission should not endorse an
approach that amounts to “we broke the law intewatily, but we tried to minimize the harms we
caused.” As it happens, the “mitigation” efforte &ardly exculpatory. Subscribers received no
refunds for the reduction in service and correspanahcrease in rates. Subscribers did not have
a straightforward way to put a timely substituteiace.

Il. CHARTER VIOLATED THE COMMISSION’S RULES.

A. Charter is Subject to the Advance Notice Requiremanand the Removal of
Northwest Stations Was Clearly “Within the Control” of Charter.

Charter alone is responsible for compliance wihraétgulatory obligations, including but
not limited to the customer service standardssateidere. Yet Charter argues, in essence, argues

that that it bears no obligation to ewvatitemptto comply with those obligations unleldsrthwest

15 Brady Declaration at 5.



took steps that made it simple for Charter to cgmplin fact, because it is Charter’s duty to
comply, it is Charter, and not Northwest, that ntake proactive steps to comply, and avoid
steps that prevent compliance — and as the faots shthis case, it did neither. Under
applicable Commission precedent, Charter’s congduabdt excused.

1. Charter’s Actions May Not Be Excused Under NFL Nativ

Charter first argues that it should be relievedesponsibility in light of the Media
Bureau'sNFL Networksdecision. In that case, Charter argues, Time Wawas offered, and
rejected, an extension which would have allowead tomply with its notice obligations; Charter
then argues that without a proffered 30-day extemst was free to pull stations without
notice!” Charter takes the wrong message from the deciimBureau stated that, had the
NFL been unwillingto provide a 30-day extension, the case might hawved out differently?
Rather than creating some obligation that Northwést Charter a 30-day extension, the case
actually suggests th&hartermust show it reasonably proposed such an exteasidnhat the
extension was refused in order to even potentiltyid notice obligations’ Indeed, the
Commission noted in that case that Time Warnengl&rstanding of control is untenable, as it

would mean that any time a programming contraciredpthe cable operator could drop the

16 Charter also advances a policy argument, andthsk8ommission to clarify that “the 30-day
advance notice requirement does not apply whetle operator and a programmer or
broadcaster remain in carriage negotiations, eveingl the final 30 days of an agreemet8€e
Charter Opposition at 13, footnote 40. This requekr outside the scope of this proceeding,
and to the extent Charter wishes to challenge tlenlying rule, such an effort would be more
properly the subject of separate a Petition foeRaking.See Pasadena, California, Nashville,
Tennessee, and Virginia Beach, Virginia PetitiasrsDeclaratory Ruling on Franchise Fee Pass
Through IssugsMemorandum Opinion and Order, 16 FCC Rcd. 1818201-02 (2001)
(directing petitions to raise unrelated matterstigh separate proceedings.)

7 Charter Opposition at 11-12.

811 the Matter of Time Warner CabI®IB Docket No. 06-151, Order on Reconsideratidn, 2
FCC Rcd. 9016, 9021 (2009) (“NFL Network Reconsadien Order”).

¥4,



programming at issue without any notice to subsesibThis result would substantially
undermine the Commission’s intent in adopting sec#6.1603.2°

In this case, the emails show Charter consciousbge to pursue “day by day”
extensions, but then abandoned that approach andrdied a three-day extension — far less than
required to permit compliance with Charter’s obligas?* Charter conditioned its own short-
term extension offer on a promise of a blackoueijotiations did not succe&dand
furthermorerejectedon at least one occasion, further extension offers Northwest that would
have allowed negotiations to proceed on the “daglag’ basis Charter itself propos&dNFL
Networksthus suggests that Charter is responsible fdaiitgre to provide notice.

2. The Blackout is More Properly Characterized as Witbharter's Control
than Outside It.

Charter argues that the breakdown in programmiggtrgions is more properly
characterized as outside of an operator’s conttslpoint, as we understand it, is that the
success of negotiations is not up to Charter -hamde the timing of the removal of the
programming is not up to Charter, either. Of ceufSharter does makes the decision to accept
or reject a programming offer, and as this casstilates Charter was in a position to accept or
reject extensions. But more generally, the foqughe fact that one cannot predict exactly how

negotiations will proceed simply ignores that thatcacts all do have termination dates, and it is

2014,

21 Rand Declaration at { 8; Charter Opposition Athaeht A at 1-4 (emails noting Charter’s
rejection of day-to-day extensions and change epgsal of one three-day extension.)

2 Rand Declaration at T 8 (“Weinstein told me [.. ttif the parties had not concluded the
Retransmission Consent Negotiation by February®pamm., Charter would not agree to any
further extensions”)see alsdBrady Declaration at | 4.

23 Charter Opposition Attachment A at 1 (email fromriiwest to Charter dated Feb. 2, 2018,
5:14 p.m.);see alsdrand Declaration at 9.



entirely up to the operator whether to give noticadvance, or to withhold notice and seek
appropriate extensions. Here, as shown above t€tdid neither.

Charter proposes no sensible definition that exxuseconduct and that would protect
the consumer interests that are intended to begiest by the notice rules. As shown in Cities’
initial filings, and as Charter does not reallyuglihe FCC’s most extended explication of what
is and within an operator’s control is reflectedha customer service regulations, and in the
definition and examples as to what constitute “redraperating conditions.”

Charter argues that its actions should be congideueside of a cable operators control
even considering the standards set out in 47 C&F#.309(c)(4)(ii), but its argument fails to
come to grips with the lines drawn by the regulatioThose items outside the control of cable
operators include “natural disasters, civil disambes, power outages, telephone network
outages, and severe or unusual weather conditf§ms.tontrast, those itenveithin an
operator’s control include “special promotions, {pey-view events, rate increases, regular peak
or seasonal demand periods, and maintenance cadggf the cable systerft’'Both lists are
non-exhaustive, but what distinguishes betweertahbegories is the degree of foreseeability, and
the ability of an operator to take action in adwate avoid or minimize non-compliance. No
event that might be considered a part of routir@r®ss operations (such as a retransmission
consent negotiations, which Charter has succegsfathpleted for “hundreds” of statidfisis
listed as an example of circumstances outside la oglerator’s control, and none should be.

Control need not be entirely with the operatoradiopting the “normal operating

conditions” definition, the Commission described #xample of “special promotions or pay-

2447 C.F.R. § 76.309(c)(4)(i).
2d.
26 Charter Opposition at 8.



per-view events” potentially taxing cable operasources, the Commission found it was not
“unreasonable to require the cable operator tosadjsi staffing to maintain compliance with the
customer service standards during those perifdsven where the impact of an event is outside
of a cable operator’s control, so long as the dpef&anows the schedule reasonably well in
advance,” the responsibility lies with the operdtotake such actions as are necessary to ensure
compliance with the customer service ruféBrom Charter’s perspective, a blackout was
sufficiently likely so as to compel Charter to sxprotect its business interests, and to take
“prudent measures to prepare for a blackdUCbmpliance with its legal obligations was not
among those “prudent measures” howeetharter’'s decision not to provide notice was

tactical, not excusable.

B. Section 76.1603(c) Is Applicable to Charter.

Charter argues that Section 76.1603(c) of the Casion’s rules is “inapplicable” to
Charter because that regulation applies only tonconities where rates are regulatédof
course, even in cases where a regulation was atlaptpart of the rules implementing rate

regulation, the Commission has held, and the D€uRihas affirmed, that provisions of the Act

2" In the Matter of Implementation of Section 8 o tBable Television Consumer Protection and
Competition Act of 1992, Consumer Protection angtGumer Service, MM Docket No. 92-263,
Report and Order, 8 FCC Rcd. 2892, 2903 (1993)931Qustomer Service Order”)..

2814,

29 SeeCharter Opposition at 8 (“In the last several yedosie, Northwest's requests for
outrageous fees have led to blackouts with vidstridutors around the country including with
Verizon FiOS, Cable One, DirecTV, and DISH NetwbykCharter Opposition at 13; Rand
Declaration at 1 10 (“Charter moved on January2D28 to cancel all of its advertising on
Northwest stations”); Yuma et al Petition at 7-8gcribing Charter’s registration of a website
attacking Northwest two weeks before the deal exir

30 Charter Opposition at 13 (conceding that Chantelentook “prudent measures to prepare for a
blackout”).

311d. at 15-16.



which are applicable in a rate regulation regime neanain applicable, particularly where the
provision “is directed entirely at the terms of ghase and sale other than rat8sThe
Commission has specifically rejected the argumieait 47 C.F.R8 76.1603(c) is tied to the
existence of rate regulation, finding that “thaenpretation is contrary to the express language
of the rule, which is not limited to rate chang&%.It ruled:

“Regardless of whether a cable system is subjetéregulation,

Section 76.1603(c) requires a cable operator teiged30 days

written notice to both subscribers and local frasicly authorities

before implementing any rate or service change héted by the

Bureau, TWC's preferred construction of the rulangdoobviate

notice to both LFAs and consumers in non-rate-eggdlareas

and, furthermore, would do so in an ever-increasungber of

areas across the nation. Moreover, requiring edtid_FAs serves

a broader purpose than facilitating their rate l&tpn

responsibilities.®

Charter cites no other legal authority to supgsrassertion, and makes no reference to
any provision in the Commission’s Rules, the Actany other Commission precedent indicating
that the applicability of 47 C.F.R. 8§ 76.1603(cinsany way dependent upon the authority to
regulate rate¥
The conclusion that the notice rules remain enfaisteis not altered by the fact that

notice is required both to customers and to lo@aldhising authorities. In adopting its customer

service rules, the Commission interpreted the dceguire the Commission to “establish

baseline customer service standards on which gmarnments may rely” in regulating the

32 See Time Warner Entertainment Co. L.P. v. FB&F.3d 151, 194 (D.C. Cir. 1995).

33 |n the Matter of Oceanic Time Warner Cable et@ider on Review, 24 FCC Rcd. 8716,
8725-26 (2009) (“Oceanic Time Warner et al Order”).

¥ d.
% Charter Opposition at 15-16

10



cable operators in their communitf@Notice to franchising authorities of forthcominganges
"serves a broader purpose than facilitating thetie regulation responsibilities””

Charter’s only other objection to culpability undgection 76.1603(c) is to repeat its
assertion that the removal of Northwest’s statiwas not within Charter’s contrdi.But the
Commission has previously found that “section 763(6)’s applicability is not limited to
circumstances where the change in programmingcgsys within the control of the cable
operator.®® Charter otherwise makes no effort to justify ##ufre to provide the notice required
by Section 76.1603(c).

C. Charter's Continued Imposition of the Broadcast TV Surcharge Violates the
Commission’s Rules.

1. Charter Does Not Accurately Describe or Consisyeftply its
Broadcast TV Surcharge Nationwide.

Charter argues, first, that its Broadcast TV Suighas “imposed on a national, per-
subscriber basis?® In reality, Charter imposes differing surchargasiiferent customers, in
different markets, at different times. Charter’itiy to Crescent City includes a Broadcast TV
Surcharge of $7.50 for billing periods from Decem®@, 2017 through March 19, 2018.n

contrast, Jackson and Yuma subscriber bills withat same time period reflect a $8.85

301993 Customer Service Order, 8 FCC Rcd. at 2895.

37 Oceanic Time Warner et al Order, 24 FCC Rcd. 8687
38 Charter Opposition at 16.

39 NFL Network Reconsideration Order, 21 FCC RccG23.
%0 Charter Opposition at 17.

1 SeeDeclaration of Eric Wier, Interim City Manager, Geent City, California (“Wier
Declaration”) Exhibit B (Charter bills reflectiorv$0 Broadcast TV Surcharge.)

11



Broadcast TV Surchard@ Charter plainly doesotimpose this surcharge on a consistent basis
nationwide.

Second, Charter’s claim that the surcharge is efesented to be a “direct, one-to-one
pass through of retransmission expenses Chartersiit each local market” is, at best, so
ambiguous as to be misleadifigractually, Charter has not provided the detaibasow it
actually calculates the fee to permit the Commis$t communities) to assess the claim. But,
the fact that Charter may internally calculatefdein a way which has no relation to actual
costs in any community is more damning than heligfuhe company. Charter’s website
describes its surcharge as passing “those costgluts from retransmission consent “on to
consumers* Nowhere in this explanation does Charter indigany way that the surcharge is
a nationwide average, is not a direct pass-throogis, not reflective of the actual amounts
Charter pay$® A plain reading of Charter’s statement that “we#l passing those charges on as
a Broadcast TV Surcharge” would lead a reasonaissumer to infer that the surcharge is a
direct, one-to-one pass-through resulting from ‘Stetions increasing the rates to Charter

Communications®® And indeed as Charter acknowledges in its Opjomsisome of its bills

“2 SeePetition for Declaratory Ruling, Enforcement Ordand Further Relieln re Charter
CommunicationsCSR-8956-Z, MB Docket No. 18-101 (2018) (“Cregcgity Petition”)
Attachment 1 (Jackson, Wyoming Charter Bills); Cexg City Petition Attachment 2 (Yuma,
Arizona Charter Bills) (Charter bills reflecting 88 Broadcast TV Surcharge.)

3 Charter Opposition at 17-18.

4 Charter Spectrum, “What is the Broadcast TV Sugdan my statement?” (last accessed
Apr. 30, 2018)https://www.timewarnercable.com/en/support/fagsfagcount-and-
billing/billing/what-is-the-broadcast-tv-surcharge-my-statement.htmil

4 d.
46 d.

12



state “that the surcharge ‘reflects costs incufreah local Broadcast TV stations* Charter
asks that consumers and the Commission disregaoavit plain statements to consumers in
favor of an explanation only provided by Charterehevhen challenged.

2. Charter’s Broadcast TV Surcharge is Impermissibteéd Commission
Rules.

Charter is furthermore erroneous in claiming tteBroadcast TV Surcharge is
permissible under Commission preced&harter first argues that it is not precluded freumh
itemization so long as “the operator includes stwsts in its single rate for cable servié@.”
Charter fails, however, to specify which part sfhill actually reflects the “single rate for cable
service.®® The Broadcast TV Surcharge is only included a“8ingle rate for cable service” if
Charter means that the “Current Charges Due” Imé@sobills reflects its single rate for service.
In fact, that line is simply a summation of all ihelividual charges the customer pays, and
includes, for example, charges for Internet andegervice, which are not cable services under
the Commission’s rules. The Commission shouldbeofooled — Charter’s surcharge is listed
outside its basic cable rate, and not included @and is impermissible.

3. The Broadcast TV Surcharge Is Not A Cost of Conmgwvith
Government-lmposed Obligations.

Charter furthermore argues, erroneously, thautsharge is not misleading when
presented as a fee to recover costs of complyitiy ggvernmental obligatior’s. Charter

repeats a tired argument, already rejected by thmarfission, that retransmission consent fees

" Charter Opposition at 18 (citing Crescent Cityitivet, Exhibit D to Declaration of Marcela
Piedra, City Manager, City of El Centro, CA.)

“8 Charter Opposition at 18.
d.

*01d. at 18-19.

*1d. at 19.

13



are imposed by government mandate and thus pehigissi a separate line itethCharter is
incorrect. Charter misconstrues a narrow excegoh fthe Commission’s 1993 Rate Regulation
Order, which states in full that:

Retransmission and copyright obligations are, invaew, no

different from all other binding obligations of dalmperators to

pay those who supply them with goods and servitlesy are

imposed by governmewinly in the sense that all legal obligations

are imposed by governmesntd ardifferent in kind from the tax

and regulatory impositions that appear to be thisjsct of this
section®

The Commission further stated, explicitly, thatsheosts are “consensual arrangements
relating the consideration to be paid in exchamgedrriage of signals or programming” and not
the type of government-imposed costs whose itemizad protected by 47 U.S.C. 544(c), the
statute then at issue and which protects for persithe right to itemize certain chargés.
Charter’s rehash of an argument rejected by theriesion more than two decades ago is
unpersuasive and should be rejected.

4. Commission Action to Hold Charter Accountable fsrBroadcast TV
Surcharge is Not Impermissible Rate Requlation.

Setting aside whether the itemization violatesrthes, the fact that the surcharge is
represented to consumers as a pass-through ainfesss that if the fees drop, the company is
obligated to reduce the pass-through. Chartemati®to avoid refunds by claiming that

ordering refunds is unlawful rate regulatiilhe fact that the Cities lack the authority to

52q.

>3 |n the Matter of Implementation of Section 8 of@ble Television Consumer Protection and
Competition Act of 1992, Rate RegulatitdM Docket No. 92-266, Report and Order and
Further Notice of Proposed Rulemaking, 8 FCC Ré63155969 (1993) (“1993 Rate Regulation
Order”) (emphasis added).

4 1d. at footnote 1402.
% Charter Opposition at 19-20.
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regulate rates, however, is immaterial. This isaaquestion of rate regulation, but rather a
guestion of customer protection, which (under FGQIEs) requires accuracy in billing and proper
notice of rate increases. In a deregulated rateemwent, it is particularly critical that
companies not be permitted to falsely blame otfmrgate increases, or falsely claim that
something is a mere pass-through when it is naegk#ve claims make it harder for customers
to compare rate options, and to assess respotsibilithose charges. If the charge is not a
direct pass-through — which seems to be what Ohgrtew claiming — it is even less excusable
under Commission rules, and the line charge cammaharged at all. That is, Charter cannot
claim that it is a cost-based recovery fee whigheignissibly added in addition to the advertised
rate for service, while simultaneously arguing thaeed not be cost-based as to particular
subscribers or communities, and in any event doeamd need not reflect Charter’s actual costs,
or be reduced in the event Charter no longer inthe<osts it is designed to cover. Charter is
free to charge what it wants (that is, its ratesraot regulated) but it is not free to characterize
the rates however it desires, or escape the coesegsi of falsely characterizing them.

D. The Commission Has the Clear Authority To Order Appopriate Relief
Including But Not Limited To Subscriber Refunds

1. Potential Inconvenience for Charter in AdjustingégaDoes Not Excuse
Excessive Billing.

Charter argues that it would be “impracticable” ifdo expect Charter to adjust rates for
consumers when it adds or removes programnfifit that is plainly not the case. If the 30-
day notice is provided, the company can easilyiystibscribers that rates will remain the same,
be increased, or decreased, as it deems appro@iaten any case, Charter’'s complaint is

nothing more than a collateral attack on the neticdes, compliance with which does not

°% Charter Opposition at 21.
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depend on Charter’s convenience, but instead becaosgress directed the FCC to “establish
standards by which the cable operators may falféir customer service requirements.”

2. The Commission Has Ample Authority To Order Refunds

Charter insists that, even if its conduct is unlaywthe Commission lacks authority to
direct it to return the monies it illegally collect from subscribers. The Commission has ample
authority to do so. As shovwaupra, ordering refunds would not be unlawful rate regala and
the Commission’s authority to develop remediesh&wvise broad, particularly where directed
at correcting violations of specific statut&<ongress enacted Section 632 of the Act directing
the Commission to address cable customer serviceSaction 4(i) gives the Commission the
authority to act as necessary to carry out thogectibes. Section 4(i) of the Communications
Act “empowers the Commission to deal with the ues@en—even if it that means straying a
little way beyond the apparent boundaries of the-Ao the extent necessary to regulate
effectively those matters already within the bouieka™® Refunds are the appropriate and

obvious remedy for violations of customer servind hilling rules®® and in cases where excess

71993 Customer Service Order, 8 FCC Rcd at 2893.
% See, e.gd7 U.S.C. § 154(i).
%9 North American Telecomm. Ass'n. v. F@2 F.2d 1282 (7th Cir. 198%)ee also

® The Commission itself has required refunds as@aBbnsent Degreesee, e.gComcast
Consent Decreesee also In the Matter of Cox Communications IraitfBx County, Virginia
Cable SystenNotice of Apparent Liability for Forfeiture andréer, 23 FCC Rcd. 14944 (Media
Bureau, 2008) (ordering refunds for violations @n@nission’s customer service and
CableCARD rules)yacated byOceanic Time Warner Cable et al Order, 24 FCC R¢d6
(vacating Media Bureau orders based on reconsidarat underlying rule violations, but not
rejecting permissibility of refunds as part of meteremedy).
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monies have been collected, may be “absolutelyssacg.”®* A resolution that effectively
rewards Charter for avoiding Commission rules syng@es not remedy the violation.

3. Charter Cannot Use its Terms of Service to Sidelsesleral Law.

Charter finally asserts that in any event, subscsilare not entitled to refunds because
Charter's Terms of Service do not entitle subscsitbe refund$? As an initial matter, this
underscores the clear need for Commission act®@harter asserts the tens of thousands of
subscribers who have been harmed are forbiddehdaydontracts with Charter from seeking
anyprivateredress for Charter’s illegal actions. In any ey@otever, Charter is impermissibly
attempting to use the Terms of Service to avoideitgilatory obligations, particularly with
regard to the accuracy and clarity of its bills &sdbligation to provide notice of service
changes in advance, in order to allow subscrilzersake informed choices before they suffer a
loss of service. If interpreted as Charter ass@tsyter’'s Terms of Service are contrary to public
policy and should be declared v,

The Cities suspect, however, that Charter doestentd to argue its Terms of Service
supersede the Commission’s rules, and intendshbgtbe construed in a manner consistent
with applicable law. Charter’'s Terms of Serviceetan fact, that “the Cable Service, including

but not limited to all programming [...] are subjéstchangen accordance with applicable

®l See New England Tel. & Tel. Co. v. FG26 F.2d 1101, 1107-08 (D.C. Cir. 1987) (finding
that any remedy other than refunds, in case whameron carriers had exceeded their
permissible rate of return, would directly violdbe rules.)

%2 Charter Opposition at 21-22.

%3 See Connolly v. Pension Ben. Guar. Cof5 U.S. 211, 224 (1986) (“If the regulatory statut
is otherwise within the powers of Congress, theeefils application may not be defeated by
private contractual provisions.”)
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law.”®* In this case, therefore, Charter's Terms of Serai® more properly interpreted to
prohibit refunds in instances where Charter hasratise acted in accordance with all applicable
law. Charter has here violated the Commission'ss;ulendering the prohibition on refunds in
Charter’'s Terms of Service meaningless as a bdaigre issuance of refunds.

CONCLUSION

Charter’s Opposition offers no newly dispositivetfa and relies on incorrect or already-
rejected arguments in support of Charter’s efftotavoid accountability for its actions. The
Commission’s customer service standards and bitlitgs exist to ensure consumers are
protected from abuses of precisely the sort ses had Commission action is without question
warranted. Accordingly and for the foregoing reasdhe Commission should expeditiously
reject Charter’'s Opposition and grant the undegdygetitions in full.

Respectfully Submitted,

/s/ Elizabeth Martyn /s/ Joseph Van Eaton

Elizabeth Martyn Joseph Van Eaton

City Attorney, City of EI Centro, California JohreGparini

Sunny Hunyn BEST BEST & KRIEGER LLP

COTA COLE & HUBER LLP 2000 Pennsylvania Avenue N,\Suite 5300
3401 Centrelake Drive, Suite 670 Washington, DCOB00

Ontario, CA 91761 Counsel for Yuma, Arizona; Crescent City,

Counsel for the City of El Centro, California  Califiia; and Jackson, Wyoming

May 7, 2018

®4 Spectrum Residential General Terms and Conditd@ervice § 8(a),
https://www.spectrum.com/policies/residential-tetmsl (emphasis added.)
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CERTIFICATE OF SERVICE

| hereby certify that, on May 7, 2018 | causedftirgoingREPLY TO OPPOSITION
to be filed electronically with the Commission Yiee ECFS system and caused a copy of the

foregoing to be served upon the following indivithbg electronic mail:

Maureen O’'Connell

Vice President, Regulatory Affairs

Charter Communications, Inc.

601 Massachusetts Avenue N.W., Suite 400W
Washington, D.C. 20001

Dated: May 7, 2018 By: /s/ Joseph Van Eaton
Joseph Van Eaton
BEST BEST & KRIEGER LLP
2000 Pennsylvania Avenue, N.W., Suite 5300
Washington, DC 20006
Telephone: 202-785-0600
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DECLARATION OF JON RAND

I, Jon Rand, under penalty of perjury, hereby declare that I have reviewed the April 26,
2018 Declaration of Adam Weinstein (“Weinstein™), Senior Vice President of Programming
Acquisition at Charter Communications, Inc. (“Charter™), submitted to the Federal
Communications Commission (“FCC™) in connection with MB Docket Nos. 18-91 and 18-101
(the “Weinstein Declaration™). I understand that my Declaration will also be submitted to the
rCL.

The facts set forth below in response to the Weinstein Declaration are true and correct to
the best of my knowledge and belief.

1. I am the Chief Operating Officer of Northwest Broadcasting, Inc. (“Northwest™)
and have served as Northwest’s principal negotiator throughout the retransmission consent
negotiations with Charter which are the subject of the Weinstein Declaration (the
“Retransmission Consent Negotiation™).

2% The October 11, 2017 Northwest proposal referenced in paragraph 4 of the
Weinstein Declaration was in line with every other initial proposal Northwest made to other
multichannel video programming distributors (“MVPDS”) in the most recent must
carry/retransmission consent cycle. In my January 17, 2018 telephone discussion with
Weinstein, also referenced in paragraph 4 of the Weinstein Declaration, | never made the
acknowledgement about proposed Northwest fees to which Weinstein attests. Rather, |
conveyed Northwest’s willingness to offer to Charter a rate ceiling predicated on Northwest’s

current market experience.



3. During the months leading up to the January 31, 2018 expiration date of the then
existing retransmission agreement, Charter made only two written proposals to Northwest, one
on October 25 and the other on November 20, both in 2017,

4, The text of the December 30, 2017 email exchange to which paragraph 7 of the
Weinstein Declaration refers belies that Declaration’s attestation that I informed Weinstein on
that date that 1 “was going away on vacation for two weeks.” In fact, that exchange makes clear
that I was then leaving for nine days “for some mission work in Central America” and that
Northwest’s longtime corporate counsel, who had been involved in prior Northwest
retransmission negotiations with Charter and other MVPDs, was available to handle negotiations
in my absence. A redacted copy of this email exchange comprises the Attachment hereto.

The nine-day mission work in question entailed ministering and on-site planning of the
construction of an addition to a church in Nicaragua.

5. The verbal Charter “counterproposal” of January 17, 2018 to which the Weinstein
Declaration attests in paragraph 8 contained a hypothetical question as to how Northwest might
react to a proposal if it were made. T have learned through many years of participation in these
types of negotiations that conversation predicated on hypotheticals allows a party later to deny it
has taken a position. This is a tactic, no substitute for a bona fide, written proposal.

6. The Weinstein Declaration’s characterization in paragraphs 9-13 of the facts
relating to Charter’s removal of Northwest signals from its cable systems at 5 p.m. EST on
Friday, February 2, 2018 is misleading and incomplete in fundamental respects. All times of day

referenced below are EST.



7. First, in an email sent by Charter to Northwest at 9:02 a.m. on January 31, 2018, a
copy of which was submitted in the record of the FCC proceeding referenced above by both the
municipality petitioners and Charter, Charter stated that “[i]n order to avoid any unnecessary
disruption for our customers and your viewers, Charter is willing to agree to a day-to-day
extension on status quo terms to give us ample time to continue to discuss renewal terms that
work for both parties.” This email established a customary framework for moving forward,
through “day-to-day™ extensions that would give the parties “ample time” to resolve major issues
and complete a negotiation which had already gone on for months and was likely to continue for
some time (the “Day-to-Day Framework™). In negotiating with MVPDs in the past, Northwest
has numerous times agreed to and followed a framework calling for multiple renewals of
extensions (for example, daily, weekly) to allow the parties to continue to negotiate, and those
consecutive extension periods may, viewed in totality, run for months.

8. Under the Day-to-Day Framework, Northwest and Charter agreed to two one-day
extensions, which extended the existing agreement first to 5 p.m. on Thursday, February 1, 2018,
and then to 5 p.m. on Friday, February 2. 2018. In an email sent to Northwest at 4:20 p.m. on
Friday, February 2, 2018 (again, a copy thereof is already in the record), Charter cited a
telephone conversation earlier that afternoon in which Charter abruptly abandoned the Day-to-
Day Framework and demanded a three-day extension until 5 p.m. on Monday, February 5, 2018,
the day after the Super Bowl. Weinstein told me in that same phone conversation that afternoon
that if the parties had not concluded the Retransmission Consent Negotiation by February 5 at 5
p.m., Charter would not agree to any further extensions.

0. Northwest initially responded to Charter’s new demand with an offer to extend

until midnight on February 2, 2018, but then, during a telephone conversation with Weinstein

[¥%)



between 4:30 and 5 p.m. on February 2, 2018, I offered, consistent with the Day-to-Day
Framework, to extend until 5 p.m. on Saturday, February 3, 2018. Weinstein rejected that offer
and at approximately 4:55 pm. terminated our call. making clear that Charter was taking down
the Northwest stations in five minutes. In an email sent to Charter at 5:14 p.m. on February 2,
2018, I made certain that the record included Northwest’s position on this critically important
issue, as well as Charter’s rejection thereof. At no time did Northwest threaten to withhold
consent to further extensions within the Day-to-Day Framework. nor did Northwest ever have
any intention to do so. It was Northwest’s intention to continue to negotiate in good faith toward
an agreement while Charter continued to carry Northwest’s signals to the benefit of its viewers.
10. Having unilaterally abandoned the Day-to-Day Framework, Charter removed

Northwest’s signals from all of its systems at precisely 5 p.m. on February 2, 2018 (the “Charter
Signal Removal™). The Charter Signal Removal shocked me at the time, given Northwest’s
commitment to what it thought was an ongoing negotiation process. With the benefit of
hindsight, however, I have concluded that Charter had no intention of working reasonably to find
common ground to allow either extension of the existing contract or the execution of a new
agreement, but rather orchestrated the Charter Signal Removal in advance, evidenced by facts
that include the following:

A. Prior to the original January 31, 2018 expiration date, Charter made only two

Retransmission Consent Negotiation proposals to Northwest, none after November

20, 2017. and never made a material move in Northwest’s direction.

B. Charter secured rights to the domain name “Northwestfairdeal.com™ on January
18, 2018, several weeks ahead of the Charter Signal Removal.

C. Charter moved on January 17, 2018 to cancel all of its advertising on Northwest
stations, signaling that Charter was looking to punish Northwest even well before the
Charter Signal Removal.



D. It would have been impossible for Charter to execute the Charter Signal Removal
so precisely without calculated coordination with multiple Charter cable systems
across multiple television markets, closely tied to a planned-in-advance Charter
Signal Removal.

E. Without considerable advance planning by Charter, [ would not have received,
beginning at 5:18 p.m. on February 2, 2018, less than twenty minutes after Charter
executed the Charter Signal Removal, and continuing to this day, robo-emails critical
of Northwest’s actions vis-a-vis Charter.

{gl/[ /Q

Jon Rarﬁfi/ ‘

Executed: May 7. 2018
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Sat, Dec 30, 2017 at 4:37 PM

brownrudnick.com>
northwestbroadcasting.com>

| am trusting we will want to have further communication in the next month. We have been successful at reachinglll
agreements now in the last twelve months-with some of the biggest of the bigs coming together as we have approached
the end of the year.

On Tuesday, January 2nd, | leave for 9 days for some mission work in Central America,

If you need contact with someone for Northwest dealing with retrans issues in my absence, please feel free to contact our
atlorney_at 202 . He is with the Washington DC office of Brown Rudnick.

Happy New Year, and | will speak with you after the first of the year.

Northwest Broadcastini Inc.

The information transmitted in this message is intended only for the person or entity to which it is addressed and may contain proprietary, confidential and/or
privileged material. You are hereby notified that any retransmission, dissemination, distribution, reproduction or other use of the contents of this message is

prohibited. This includes, but is not limited to, publicly posting the contents of this message to a social media platform. If you received this message in error,
please contact the sender and delele the message and any attachments without printing, copying or further disseminating it.

charter.com> Sat, Dec 30, 2017 at 5:30 PM
northwestbroadcasting.com>
brownrudnick.com>

Thanks for reaching out.
We too have concluded nearl' retransmission consent agreements with stations across the country at year end.
| continue to be available to discuss our deal when you are in a position to propose a path that works for both parties.

Happy new year and hope you have a great trip.

i

The contents of this e-mail message and

any attachments are intended solely for the
addressee(s) and may contain confidential
and/or legally privileged information. If you
are not the intended recipient of this message



